SERVED: June 29, 1992
NTSB Order No. EA-3601

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12th day of June, 1992

Appl i cation of
MARK J. CROSS
for an award of attorney and Docket 90- EAJA- SE- 10020
expert consultant fees and
rel at ed expenses under the

Equal Access to Justice Act
(EAJA).
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OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe witten initial
deci sion of Adm nistrative Law Judge WIlliamE Fow er, Jr.
i ssued on January 29, 1990." In that decision, the |aw judge
awar ded petitioner (respondent) $10,868.60 in attorneys' fees and
expenses. W grant the appeal and vacate the award.

Petitioner was initially charged with viol ations of Federal
Avi ation Regulations 8§ 61.59(a)(1) and (2) ("FAR " 14 CF. R Part

61).? The Administrator's February 7, 1989 order proposed to

‘The initial decision is attached.
’§ 61.59(a) (1) and (2) read:

8 61.59 Fal sification, reproduction, or alteration of
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revoke petitioner's commercial pilot and certified flight
instructor certificates.
Prior to hearing, the parties settled the matter. Although

3

a witten settlenment agreenent is not in evidence,” there is no
di spute that, in return for the Adm nistrator w thdraw ng the
conpl ai nt and revocation order, petitioner agreed not to seek
f ees and expenses under EAJA.* Despite this agreenent, and after
the | aw judge di sm ssed the conplaint at the Adm nistrator's
request, petitioner sought conpensation under EAJA, claimng that
he had been coerced into the settlenent and, therefore, it should
not preclude an award.

The | aw judge apparently agreed, but did not so find
directly. He stated:

There is apparently little if any, direct evidence against

the applicant, and none to justify the el enents of

(..continued)
applications, certificates, |ogbooks, reports, or records.

(a) No person nmay nake or cause to be nade:

(1) Any fraudulent or intentionally false statenment on any
application for a certificate, rating, or duplicate thereof,
i ssued under this part;

(2) Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept, nade,
or used, to show conpliance with any requirenent for the

i ssuance, or exercise of the privileges, or any certificate or
rating under this part][.]

’I't is not clear fromthe record whether it was reduced to
witing.

‘The Equal Access to Justice Act, originally P.L. 96-481, 94
Stat. 2325 (CQctober 21, 1980).
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al | egations of conspiracy, fraud, and deceit].] It could

very well be, that in order to facilitate the term nation of

this proceeding the FAA used its power and influence to
coerce a fee waiver to which it was not entitled.®
Initial decision at 3.

The Adm ni strator argues on appeal that the settlenent is a
"speci al circunstance" that "make[s] an award unjust."’
Petitioner reiterates that the settlenment was coerced and, in
| ight of various |legal and policy reasons, he should not be bound
by it. After a careful review of the record, we find that
petitioner has not denonstrated that this settlenent was coerced,
and we agree with the Adm nistrator that the EAJA clai mshould

not be heard. Therefore, we need not discuss the Adm nistrator's

other claims of error in the initial decision.?®

W find no indication in the record of charges of
"conspiracy" or "deceit." These are petitioner's terns. They do
not appear in 14 CF. R 61.59. W further note that, while
petitioner consistently refers to FAA clains of "fraud," 8§ 61.59
and the Admnistrator's order speak in terns of either fraud or
i ntentional fal sehood -- each of which requires different proof.

°This sentence contains no finding of fact. It states only a
possibility of one. Thus, the | aw judge awarded fees wi thout
making the finding that is required even under petitioner's theory.

On this ground alone, the initial decision is subject to reversal.

'See 5 U.S.C. 504(a)(1) ("An agency. . .shall award. . .fees
and ot her expenses. . .unless. . .the agency finds that the
position of the agency was substantially justified or that specia
ci rcunst ances nmake an award unjust." (Enphasis added.) See al so
our rule at 49 CF. R 826.5(b).

‘W& deny the notion of the Aircraft Oamers and Pilots
Associ ation ("ACPA') for leave to file an amcus curiae brief. As
the Admnistrator notes in his reply in opposition, our rules
aut hori ze no such filing, nor would it be accepted if considered a
petition to intervene. Not only is it untinely, but AGPA does not
i ndicate any new or special insight it would bring to our decision
that has not been raised by the existing parties.




This case raises a nunber of issues of first inpression for
t he Board, notably whether an agreenent not to seek fees is a
speci al circunstance that woul d make such an award unjust, and
i ssues regarding coercion in the settlenent process. There is,
however, considerable judicial advice regarding the availability
of fee awards in the event of settlenent.

We begin our analysis with the "special circunstance" test.

The legislative history to EAJA expl ai ns:

This "safety valve" helps to insure that the governnent is

not deterred from advancing in good faith the novel but

credi bl e extensions and interpretations of the |aw that

of ten underlie vigorous enforcenent efforts. It also gives

the court discretion to deny awards where equitable

consi derations dictate an award shoul d not be nade.

S. Rep. No. 96-253, 96th Cong., 1st Sess., at 7 and H R Rep.
No. 96-1418, 96th Cong., 2d Sess., at 11. 1In this case, the
Adm ni strator urges use of our discretion to deny awards on
equi tabl e, bad faith grounds.

We have found no precedent discussing settlenent as a
speci al circunstance to deny an EAJA award. However, the speci al
ci rcunst ance | anguage in EAJA is identical to that in the Fees
Act,® another fee-shifting statute. Under the Fees Act, the

speci al circunstance test has been applied to deny fees to

prevailing parties when their conduct was "egregious,"” and when

The G vil Rights Attorney's Fees Awards Act of 1976, 42
U S C 1988.

"“Skehan v. Board of Trustees of Bloonsburg State, 436 F.Supp.
657 (M D. Pa. 1977).




counsel failed properly to produce or present relevant facts.™
Speci al circunstances have al so been found to be "the presence or
absence of any bad faith or obdurate conduct on the part of
either party, and any unjust hardship that a grant or denial of

fee-shifting mght inpose." Burke v. Quiney, 700 F.2d 767, 773

(1st Cr. 1983), citing Zarcone v. Perry, 581 F.2d 1039, 1044 (2d

Cr. 1978).
Under this equitable analysis, we have no difficulty with
the general premse that it would be unjust to award fees where a
settl enment agreenent provided to the contrary. Petitioner does
not contest this general prem se, but instead urges that his
settl ement was obtained under duress and for this reason should
not be credited, thus addi ng another dinension to our analysis.
Bef ore proceeding further, however, we nust address a
serious m sconception on petitioner's (and the |aw judge's) part
and one that affects the manner in which this case nust be
anal yzed. 1In doing so, we discuss a case that has extensive
application here, and one which neither party wholly integrates

into the analysis. |In that case -- Evans v. Jeff D., 475 U S

717 (1986) -- a fee waiver was approved despite the fact that the
attorney for the class of civil rights plaintiffs contended that
he had no real choice: a settlenent very beneficial to his
clients woul d have been threatened if he had not agreed to waive

his fees. In his view, ethics required that he do so. The

“"Bacica v. Board of Ed. of Sch. Dist. Etc., 451 F.Supp. 883
(WD. Pa. 1988).




settlenment provided relief for alleged deficiencies in the State
of Idaho's education and treatnent of children suffering from
enotional and nental handi caps. The Court found no prohibition
in the Fees Act against prevailing parties waiving statutory
eligibility for fees. [1d. at 730-731. It held that the opposite
concl usi on woul d di scourage settlenents -- an unwanted result.
Jeff D. is initially relevant in its directions regarding
avai l abl e renedies. Petitioner would have us preserve that part
of the settlenent favorable to him (the w thdrawal of the
conplaint), and overturn only that part unfavorable to him (the
fee waiver). Jeff D. indicates the unavailability of such a
result. At best, petitioner could obtain vacation of the
settl enment agreenent in toto, at which point trial would proceed
in the absence of a new settlenent agreenent. Thus, the outcone
petitioner seeks and the | aw judge granted is not avail abl e.
There are only two alternatives: affirmthe settlenent, including
Its waiver of EAJA fees; or vacate the settlenent, in which case
the parties could either try the case or negotiate a different

agreenent.

“See Jeff D. at 726-727, esp. fn. 12 ("If the performance as
to which the agreenent is unenforceable [as agai nst public policy]
is an essential part of the agreed exchange, . . . the entire
agreenent [is] unenforceable").

Petitioner here takes a position simlar to that taken by the
Court of Appeals in Jeff D and overturned by the Court. The Court
noted: "Only by making the unsupported assunption that the
respondent class was entitled to retain the favorable portions of
the settlenent while rejecting the fee waiver could the Court of
Appeal s conclude that the District Court acted unwisely [in
approving the settlenent]." 1d. at 741.



Jeff D. is also illustrative in analyzing the nmerits of
petitioner's claimof coercion. Absent real proof of inproper
behavi or, Jeff D. encourages settlenents, including those that
i nclude fee waivers, and even anong parties whose bargai ni ng
power may be unequal .

Petitioner correctly notes that, in Jeff D., the Solicitor
CGeneral suggested that a fee waiver need not be approved when
"defendant has no realistic defense on the nerits" or where the
wai ver was part of a "vindictive effort . . . to teach counsel
that they had better not bring such cases.” 1d. at 740. The
Court, however, did not reach this argunment. Instead, it

suggest ed a reasonabl eness test. 1d. at 742."

“The Jeff D. Court (id. at fn. 20) cited with approval Judge
VWl d's concurring expression in More v. National Assn. of Security
Dealers, Inc., 762 F.2d 1093, 1112 (D.C. Gr. 1985):

[ Rl enovi ng attorneys' fees as a "bargaining chip" cuts both
ways. It prevents defendants, who in Title VII cases are
likely to have greater econom c power than plaintiffs, from
exploiting that power in a particularly objectionable way; but
it also deprives plaintiffs of the use of that chip, even when
without it settlenment may be inpossible and the prospect of
winning at trial may be very doubtful.

“Here, as in Jeff D., there is no proof that the FAA had sone
vindictive effort to deter attorneys fromrepresenting individuals
charged with fraudulent or intentionally false acts. There is not
even such an all egation here.

"W shall rely primarily on the sound discretion of the
district courts to appraise the reasonabl eness of particul ar class-
action settlenments on a case-by-case basis, in the |ight of al
rel evant circunstances." This can include whether the FAA had a
realistic position on the nerits. The Court al so suggested that
one of the inquiries such an analysis raises is whether petitioner
obt ai ned an adequate quid pro quo for the waiver of attorneys'




Petitioner urges that the FAA knew its case had no
evidentiary basis, that early in the proceedi ngs petitioner had
produced evi dence that should have led to dismssal, and that the
FAA used the threat of continued prosecution and legal fees to
produce an agreenent to waive EAJA rights. Wile this of course
is possible in theory, we cannot credit petitioner's allegations
or the law judge's findings.™

Nei t her petitioner's evidence nor argunent provides a
basis for concluding other than that the settlenent reflects a
reasonabl e bargai n not obtained by coercion on the part of the
governnent. Despite petitioner's (and the |aw judge's)
characterization of the record, there is insufficient evidence to
find that the Adm nistrator had no reasonabl e basis on which to
proceed. Even after the parties' informal conference, there were
out st andi ng questions concerning petitioner's behavi or and
knowl edge. See, e.q., Admnistrator's Menorandum of Points and
Authorities in Opposition to Respondent's Petition for Assessnent
of Costs and Attorney Fees, at 2-3. Contrary to petitioner's
suggestion that there was by that tinme unequi vocal evidence
absolving him many of the disputed matters appear fromthe
(..continued)
fees. 1d. at 741. Al these natters are related to, and can al so
be enconpassed in the analysis typically undertaken in, determ ning
whet her contracts have been freely entered. W address that
approach infra.

"The Board is not bound by a | aw judge's factual findings when

it cannot reconcile themwth the evidence. See, e.q.,
Adm nistrator v. Wil f, NISB Order EA-3450 (1991).




record to involve credibility assessnents.”
Petitioner received the benefit of dism ssal of the charges,

and it appears to be an adequate guid pro quo.™ Applying Jeff

D., we cannot find it unreasonable, on the record as nade, for
the Adm nistrator to decline to dism ss the charges absent
further investigation (via discovery or trial). The bargain may
not be one that petitioner would have been nost satisfied with or
the one to which he believed hinself entitled, but that is not
the standard.™

And, the result would be no different were we to review the
matter under general principles of duress in contracting, as the
Adm ni strator seens to suggest. Petitioner contends that the
grounds for finding duress -- involuntary acceptance of the
settlenent terns, circunstances permtting no other alternative,
and the circunstances being the result of coercive acts of the
ot her party -- have been net here. The Adm nistrator, while
agreeing with this statenent of the |aw, denies these criteria

have been net. W agree with the Adm nistrator. Duress is not

“There is considerable argunent in petitioner's reply that is

not substantiated in the record. It nmay be that petitioner had or
had access to nore docunentary evidence than that contained in the
record. W, obviously, are constrained by the record that has

been presented formally to us.

"The Court in Jeff D noted that "it was the 'coercive' effect
of respondent's statutory right to seek a fee award that notivated
[the settlenent] offer.” 1d. at 741.

“Petitioner's Reply to Answer of Adnministrator suggests (at 8)
that the decision to seek EAJA fees was nade after the settlenent,
when counsel first |earned of cases dealing with coerced
settl enent.



established by the facts that petitioner was interested in
bringing the case to a conclusion; that he sought to prevent
further legal fees fromaccruing; or that the FAA a governnental
body with greater resources, was the opposing party. W also see
no evidence in the record to support petitioner's claim of
"subtle but real threats by the FAA'" Reply at 14.

We find equally unpersuasive petitioner's allegation that
the FAA engaged in foot-dragging in prosecuting the case (and
that this action was part of what petitioner considers to be
"punitive action" by the FAA causing petitioner econom c harn.

That it took 2 years fromthe date of the incident to issue the
order of revocation is not unusual, nor is it grounds for either
di smissal or fee award. Petitioner's characterization of the
FAA' s response to discovery is sonewhat exaggerated. |n any
case, if petitioner was not satisfied with the tineliness of
responses, his remedy was to file a notion to conpel. He did not
do so.

The record will also not support a finding (as petitioner
all eges) that he risked financial ruin (Reply at 14) in
proceedi ng rather than settling and, therefore, had no choice in
the matter. Yet, the evidence in the record (Exhibit D to EAJA
Appl i cation, which shows his assets, liabilities, income, and
i ncome sources) does not support this allegation, and we note
fromExhibit Din this regard that petitioner was not relying

solely on his certificates for his livelihood.
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Having rejected petitioner's suggestion that coercion
occurred in the settlenent of this case, there is no basis to
remand the matter (the only relief that would be available to
petitioner). W wll here apply our initial, general conclusion,
and find that this settlenent represents a special circunstance
under which an award of EAJA fees and costs woul d be unjust.®

EAJA does not guarantee that a prevailing party wll be

conpensated for its |legal expenses. It grants a right to collect
only sone of those expenses® and, anong other criteria, only if
t he governnent's position was not "substantially justified" -- a

standard not coextensive with prevailing on the nerits. Thus,
absent settlenent, petitioner could have prevailed in this
proceeding on the nerits after trial yet still not have received
conpensation for his attorneys' fees and costs.

As petitioner correctly notes, EAJA reduces the effect of

the resource inbal ance between private citizens and the federal

*“Petitioner also cites Lazar v. Pierce, 757 F.2d 435 (1st Grr.
1985), to support his position that this case does not represent
speci al circunstance. Lazar, however, preceded Jeff D.; it is not,
however inconsistent. There, counsel for the plaintiff agreed to a
settlement waiving fees, knowng full well he intended to violate
that agreenent and seek a fee award. He justified this action on
grounds of duress, i.e., just as in Jeff D, he clainmed no ethica
choice but to accept a settlenment favorable to his client but not
to himpersonally. The court rejected this approach, suggesting
t hat where duress was an issue, the court's review should be
i nvoked at an earlier stage.

Attorney and consulting fees in adnministrative proceedi ngs

now are capped (attorneys' fees at $75/hour). In judicial
proceedi ngs, the original statutory fee limt of $75 is typically
raised to reflect inflation but still fails to provide 100 percent

recovery of expenses.

11



governnment. Reply at 19. It does not, however, elimnate it or
even attenpt to do so. Thus, petitioner's argunent fromthis
prem se -- that he does not have the |legal duty to defend a "weak
and tenuous" case -- is unconvincing. |In fact, he has no "duty"
to defend hinself. Wat EAJA gives himis the opportunity to

recover certain expenses if he does defend agai nst the charges

and the EAJA criteria | ater are net.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted; and
2. The initial decision, including its award of EAJA fees and

costs, is reversed.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.
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